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• For admittance into the 8(a) program, statute requires individuals to

establish social and economic disadvantage.

• The final rule revising the social-disadvantage requirements for the 8(a)

Business Development program takes effect September 10, 2026.

• The final rule replaces the prior subjective personal-narrative test for

individually owned applicants with the new objective, fact-based standard

found in 13 CFR 124.103.

• The new standard will be applied to all individual applicants that are not

currently in the 8(a) program. Statutorily, social disadvantage is not an

element of eligibility for any firm owned by a tribe, ANC, NHO, or CDC. As

such, no firm owned by an entity must establish social disadvantage and any

rule changes detailing what is social disadvantage and how it can be

demonstrated do not apply to entity-owned firms.

Individually-Owned 8(a) applicants 

Does the new regulation apply to my pending 8(a) Business Development 

Program application? 

• Yes, if you are an individually owned 8(a) applicant.

• The new regulation applies to all individually owned 8(a) Business

Development Program applicants, including current applicants not yet

admitted into the 8(a) program.

What happens with my existing 8(a) application?  

• Regulations require the SBA to ensure that 8(a) applicants are eligible at the

time of SBA’s eligibility determination.

• Starting no earlier than September 10, 2026, the SBA will return all individual

8(a) applications to the applicant.

• This will allow firms to establish social disadvantage status through the new

test and update all financial and other documents required for SBA review.



 

 

Can my application be returned prior to September 10th?  

• No. The SBA is currently updating the 8(a) application and systems to comply 

with the new regulation by its effective date of September 10 th.   
 

Does this impact currently active 8(a) participants?  

• No. Current 8(a) firms will not need to reestablish social disadvantage status 

at this time, or in the future as part of the annual review process. 
 

Can SBA approve my previous application?  

• No. The previous standard is no longer applicable to SBA’s eligibility 

determination.  

 

Will my previous social disadvantage narrative satisfy the new requirement?  

• The prior social disadvantage narrative test does not comply with current 

program eligibility requirements.  

 

What is the new test?  

1. An individual claiming social disadvantage (“applicant”) must demonstrate 

that an identifiable group suffered discrimination or bias; and 

2. Attest that he or she was a member of such a group at the time of the 

governmental or private entity's action or during the effective period of the 

relevant action, policy, rule, regulation, or other practice; and 

3. Attest that he or she suffered material harm because of that action, policy, 

rule, regulation, or other practice. 

 

How do I meet the new social-disadvantage standard? 

• Under the new standard, an applicant must provide evidence that a 

governmental or private entity in the United States discriminated against, 

was biased against, or favored another group over a clearly definable racial, 

ethnic, or cultural group of which the applicant was a member.  

• The applicant must also self-certify that he or she was a member of that 

group when the relevant action, policy, rule, regulation, or practice was in 

effect and that it caused them material harm.  

• Material harm means a loss of access to, or diminished opportunities related 

to, economic advancement.  

• Applicants must have been a member of such a group at the time of the 

discriminatory action. In other words, the group must have faced such 

discriminatory action after the applicant was born.  



 

 

What types of evidence of group discrimination is acceptable?  

• Fact-based evidence such as:  

o Court rulings; 

o Explicit corporate policies (e.g. company-wide DEI policies);  

o Congressional or other governmental findings;  

o Other official policies  
 

What evidence of group discrimination is not acceptable? 

• Unsubstantiated claims of discrimination 

• Discrimination that occurred prior to the applicant’s lifetime  

• Prior social disadvantage narratives 

 

What evidence of identifiable group discrimination or bias may I submit?  

• Examples of discriminatory conduct that could support a claim of social 

disadvantage include, but are not limited to: unlawful DEI programs or 

policies; unlawful affirmative action programs or policies; race-based quotas, 

set-asides, or hiring targets; or, any government or private entity policies or 

programs that favored some groups over others on the basis of race, 

ethnicity, or sex.  

• Provide evidence that his or her group experienced a barrier to accessing a 

federal program or contract that other designated groups did not; or that the 

citizen's identifiable group was disadvantaged in college or university 

admissions decisions or otherwise discriminated against by a private entity in 

an unlawful manner as contemplated in Students for Fair Admissions, Inc. v. 

President and Fellows of Harvard College, 600 U.S. 181 (2023), Ames v. Ohio 

Department of Youth Services, 605 U.S. 303 (2025) or similar cases.  

 

Example #1: 

• Ultima Servs. Corp. v. USDA (E.D.Tenn. 2023)  

• In 2023, a white women-owned small business owner challenged the SBA’s 

use of the rebuttable presumption then in effect in 8(a).  

• The 8(a) rebuttable presumption provided that black Americans, Hispanic 

Americans, Native Americans, Asian Pacific Americans, and Subcontinent 

Asians are presumed to be socially disadvantaged individuals, allowing 

unequal access to 8(a). 

• The United States District Court of the Eastern District of Tennessee found 

that the 8(a) rebuttable presumption violated the United States Constitution. 



 

 

• Thus, members of groups who did not have access to the rebuttable 

presumption could provide this case as evidence of group discrimination. To 

be able to properly attest material harm, an applicant under this example 

who is a member of such group does not need to have applied for, or been 

rejected from, the 8(a) program if such applicant was dissuaded from 

applying due to the prior discrimination in the 8(a) program.  

 

Example #2:  

• On August 25, 2026, the U.S. Department of Justice announced that a 

Contractor agreed to pay $21.5m to resolve alleged employment 

discrimination violations.  

• As a condition to being a federal contractor, companies must certify that it 

will not discriminate against an employee or applicants because of race or 

sex. However, the DOJ contended that the Contractor engaged in 

discriminatory hiring, in part through race-based quotas.  

• For two years, the contractor allegedly enacted policies where senior 

compensation could be impacted if they did not meet demographic goals. 

The contractor allegedly set demographic goals and identified employees for 

opportunities based on race and sex.  

• While the contractor did not admit wrongdoing, DOJ and the Contractor 

reached a false claims settlement.  

• Considering the false claims settlement was reached with the DOJ, the DOJ 

findings in the false claims settlement may be used as evidence of group-

based discrimination for 8(a) social disadvantage status.  

 

Example #3: 

• In passing the Americans with Disabilities Act of 1990 (ADA), Congress 

recognized that discrimination against people with disabilities was a serious 

and pervasive social problem that had to be redressed through statute. This 

Congressional finding would be sufficient evidence to demonstrate that 

people with disabilities were subject to discrimination in a manner that 

diminished their opportunity for economic advancement.  

• An applicant under this example would be socially disadvantaged if he or she 

could attest that (1) he or she has an identifiable disability covered under the 

ADA and was alive prior to the passage of the ADA, and (2) experienced 

material harm as a result of discrimination against people with disabilities.  

 



 

 

 

Example #4: 

• Signed affidavits with evidence that a governmental or private entity in the 

United States discriminated against, was biased against, or favored another 

group over a clearly definable racial, ethnic, or cultural group of which the 

applicant was a member may suffice. 

• Evidence must clearly show that such entity’s policies or practices were 

discriminatory or biased in a way that could support a claim of social 

disadvantage; for example, unlawful DEI programs or policies; unlawful 

affirmative action programs or policies; race-based quotas, set-asides, or 

hiring targets; or any government or private entity policies or programs that 

favored some groups over others on the basis of race.  

 

Tribal Entity-Owned Applications Are Unaffected by Social 

Disadvantage Regulation 

I have a pending entity-owned 8(a) application. Does the new social-

disadvantage regulation affect my application?  

• No. The new social-disadvantage regulation does not affect entity-owned 8(a) 

Business Development Program applicants. 

 

What action do I need to take for my pending entity-owned application? 

• Regulation requires that firms be eligible for 8(a) at the time of SBA decision.  

• Prior to final determination, pending entity-owned applicants will receive a 

Request for Information through SBA Certifications to provide an opportunity 

to update any information that may impact the application. Once the entity 

applicant affirms no changes, or provides updated documentation of any 

changes, the SBA will review and make an eligibility determination.  
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8(a) Applicants in Defense-Critical Industries 

• On August 25, 2026, the U.S. Small Business Administration and the U.S. 

Department of War announced the establishment of the Smaller War Plants 

Commission.  

• The Smaller War Plants Commission will end the era of dependence by 

putting the full weight of the federal government behind the small businesses 

that power our defense industrial base.  

• This historic partnership will help small firms expand, innovate, and hire to 

deliver world-class, Made in America capabilities to our warfighters. It 

presents a significant opportunity for the 8(a) program to prioritize truly 

capable firms that keep America safe.  

• The SBA will meet this challenge by prioritizing the review of 8(a) program 

applications from businesses operating in defense-critical industries.  

• Agencies, procuring officers, and the taxpayers deserve confidence that 

certified 8(a) firms are truly capable of delivering. Thus, the SBA will conduct 

merit-based reviews of all 8(a) applicants to verify whether they meet 

mandatory potential for success requirements.  

 

What defense-critical industries are prioritized?  

• 332992 - Small Arms Ammunition Manufacturing 

• 332993 - Ammunition (except Small Arms) Manufacturing 

• 336414 - Guided Missile and Space Vehicle Manufacturing 

• 336413 - Other Aircraft Parts and Auxiliary Equipment Manufacturing 

• 334511 - Search, Detection, Navigation, Guidance, Aeronautical, and Nautical 

System and Instrument Manufacturing 

• 334419 - Other Electronic Component Manufacturing 

• 331110 - Iron and Steel Mills and Ferroalloy Manufacturing 

• 332710 - Machine Shops 

• 332999 - All Other Miscellaneous Fabricated Metal Product Manufacturing 

• 336611 - Ship Building and Repairing 



 

 

Next Steps for Pending Individually-Owned 8(a) 

Applications 

I have a pending 8(a) individual application submitted prior to September 10, 

2026. What will happen with my existing application? 

• Starting no earlier than September 10, 2026, SBA will return your application 

to allow you to establish social disadvantage consistent with the new rules. In 

addition, you will have the opportunity to review and update your business 

and financial information on record. 

• Pending timely completion of the required updates and successful re-

submission of your application, SBA will continue processing your current 

application. 

 

How will SBA return my application? 

• Your application will be returned through the “Return to Business” (RTB) 

process in the SBA Certifications system.  

• The RTB will place your application in an open draft status, which will enable 

you to make the required updates to your application. 

 

How will I know when my application has been returned?  

• You will receive a system notification with further instructions once your 

application has been returned. 

• Please closely monitor your email and SBA Certification system notifications 

for updates. 

 

Once I complete the updates and resubmit, will my application keep its current 

place in the processing queue? 

• Generally, yes. Your original submission date will be retained in the system. 

• Once you resubmit your application, we will process it from oldest to newest 

based on original submission date. Except for firms in defense critical 

industries that will receive priority review.  

 

What is the expected processing time once I complete the updates and resubmit 

my application?  

• Each application results in varying resource considerations, including time. 

As such, SBA cannot definitively estimate individual processing times for 

resubmitted applications.  



 

 

• SBA will review 8(a) applications while maintaining record low processing 

times for WOSB/EDWOSB, VOSB/SDVOSB, and HUBZone applications.  

 

Besides evidence of social disadvantage, what other application information 

must be updated during the RTB process?  

• Submitted documents 

o Financial documents. Ensure SBA has the two most recent Federal 

business income tax filings; three most recent Federal personal income 

tax filings; and current business financial statements (including a 

balance sheet and a profit and loss statement). 

o Updated business documents. Submit any additional business 

documents that have been updated since your original submission 

(e.g., latest meeting minutes, amended Operating Agreement, etc.). 

• Application questionnaire responses 

o Social Disadvantage questionnaire. Questions related to the prior social 

disadvantage requirements will be archived, and you will be required 

to answer new questions.  

o General application questionnaire. Review your prior responses to all 

other application questions and update as necessary to ensure the 

information on file is current and accurate. 

• Contributor information 

o Depending on their ownership percentage, involvement in the 

business, and other factors, some application Contributors may be 

required to update and resubmit Contributor information before you 

can resubmit the application. 

• Additional certifications 

o If your pending 8(a) application includes an application for another 

SBA certification, review the application information associated with 

the additional certification(s) to ensure it is current and accurate. 

 

Will I need to provide a lengthy narrative for the new social disadvantage 

standard?  

• No, a lengthy social disadvantage narrative is not necessary or desired.  

• Instead, the application will require applicants to upload evidence and select 

the relevant type of governmental or private entity (state or local 

government, university, corporation, other) and the type of action (policy, 

rule, regulations, other action).  



 

 

 

What are the new standards to establish “social disadvantage?”  

1. An individual claiming social disadvantage (“applicant”) must demonstrate that 

an identifiable group suffered discrimination or bias; and  

2. Attest that he or she was a member of such a group at the time of the 

governmental or private entity's action or during the effective period of the relevant 

action, policy, rule, regulation, or other practice; and  

3. Attest that he or she suffered material harm because of that action, policy, rule, 

regulation, or other practice. 

 

Is there a deadline for completing the updates?  

• Yes. Applications must be updated and resubmitted within 45 calendar 

days of the RTB notification date, or the system will automatically close the 

application and applicants must start a new application.  

• IMPORTANT: after completing your application update, you MUST navigate 

to the final page of the application and resubmit the application. Your 

response is not considered complete—and SBA will not resume processing—

until you have resubmitted the application. 

 

Where can I go for help? 

• Contact the SBA help desk at 1-866-443-4110 or certifications@sba.gov. 

mailto:certifications@sba.gov


 

 

 

8(a) Potential for Success Requirement 

Frequently Asked Questions  
Release Date: September 10, 2026 

 

What must I provide to demonstrate my business meets the Potential for 

Success requirement for entry into the 8(a) Business Development Program? 

You must provide the following:  

• Business income tax returns for each of the last two tax years that show operating 

revenues; AND 

• Proof of contract performance in the applicant’s primary NAICS code for the two full 

years immediately prior to application date, without gaps in performance. 

 

What if my business does not meet the above requirements? 

SBA may waive the two years in business requirement if you can provide 

sufficient evidence that each of the following five conditions are met: 

• The individual or individuals upon whom eligibility is based have substantial business 

management experience; 

• The applicant has demonstrated technical experience to carry out its business plan 

with a substantial likelihood for success if admitted to the 8(a) BD program; 

• The applicant has adequate capital to sustain operations and carry out business plan 
as a Participant; 

• The applicant has a record of successful performance on contracts from governmental 

or nongovernmental sources in its primary industry category; and 

• The applicant has or can demonstrate ability to timely obtain the personnel, facilities, 

equipment, and any other requirements needed to perform contracts as a Participant.  

 

What if my business does not meet the five conditions, or cannot provide the necessary 

evidence that it meets the five conditions? 

• If SBA determines your firm does not meet the waiver conditions, your application will 

be declined, and you will be unable to reapply for 90 days from the decline date. 

• SBA recommends you wait to apply for entry into the 8(a) Business Development 

Program until your business meets these minimum requirements to maximize your 

potential for success in the program. 
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